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The Fulbright-Jose Siderman Human Rights Fellowship for Argentine
Lawyers of 2017-2018 brought Sabrina Frydman to Southwestern Law
School.! Through the lenses of a legal practitioner, scholar, educator, and
civil activist, Frydman drew the international community’s attention to the
Matanza-Riachuelo Basin case and the role that environmental activism
played in addressing it.> The title case is famous because the Matanza-
Riachuelo Basin is one of the most polluted rivers in the world,? and it was
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the subject of a landmark decision by the Argentinian Supreme Court of
Justice in Mendoza, Beatriz Silvia ¢/ Estado Nacional.* In The Matanza-
Riachuelo Basin Case: Lessons in Environmental Activism from the
Argentine Supreme Court and Civil Society Organizations, Frydman
describes the environmental deterioration of the basin, the complexity of the
legal, administrative, and civic responses to 200 years’ worth of pollution,
and the infringement upon the human rights of people who live on the bank
of the Matanza-Riachuelo River. The background of the case, the role of the
parties and stakeholders, and the unique characteristics of the judicial
process, led to and secured the creation of an interjurisdictional Basin
Authority, a unique participatory process during public hearings, and
institutional space for civil society participation to monitor the sanitation
plan’s implementation, are thought-provoking and at the same time
inspirational.

The vulnerability of the environment against industrial, chemical, and
human waste worsens when it faces governmental ambivalence, skepticism,
and weak political will to effectuate systemic changes. Because of the high
cost and the scale of the required reforms, solutions to major environmental
problems cannot happen overnight. It is almost impossible to remediate the
ecological damage, improve living conditions for affected residents, and
gain substantial political credit during one or even a few political terms that
are based on the electoral calendar. Yet, given the design of the modern state
and the matrix of international relations, public authorities are the best suited
to resolve or coordinate the environmental efforts of private and private-
public entities. Some major impediments to environmental protection include
the need to provide opportunities for the community and its residents to
ensure compliance and access to the judicial mechanisms to protect
environmental human rights. The right to monitor and apply legal remedies
to address the problem of environmental hazard threats to health is reflected
in the concept of environmental justice. Because environmental harm
generally affects the most vulnerable populations, much of the scholarship
on this subject focuses on the redress of discriminatory actions.®

Frydman, in her analysis of the legal, administrative, and environmental
development of the Matanza-Riachuelo Basin Case, describes the
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momentum leading up to the Court’s historic decision. Analysis of that
momentum requires us to look at the problem retrospectively and allows us
to assess prospectively the outcomes of the litigation and the lessons we can
learn from it. In assessing the temporal characteristics that help to appreciate
the connections and interdependencies of the chosen priorities, the
responses—international and domestic—and the main actors that ultimately
shaped the human-rights approach to environmental conflicts, we can see that
that momentum requires a certain level of readiness and activism.

Frydman emphasizes activism that transcends the Argentinian borders
and that is broader than a national civil society movement. At first, she refers
to the globalization of the environmental agenda back in 1972, particularly
to the UN Conference on the Human Environment (the Stockholm
Declaration),® and later, to the 1992 Earth Summit in Rio de Janeiro.” The
principles and recommendations adopted at these conferences paved the road
for civil society activism to defend environmental rights. They also
established a trajectory for states to implement environmental legislation and
to establish governmental agencies for environmental protection.

The early 1990s were significant in Argentina because of the
institutionalization of the Secretariat for Natural Resources and Human
Development® and more importantly, because of the constitutional reform in
1994.° Since then, the Argentinian Constitution has formally protected and
guaranteed the rights of all people to a healthy and balanced environment by
imposing relevant duties on public authorities, as well as introducing a new
legal mechanism called the summary proceeding, accion de amparo.®
Finally, the General Law for the Environment (2002)!! introduced the
judicial procedure for seeking environmental damages and granted injured
parties, the Office of Ombudsman, and environmental NGOs rights to sue
while also giving broad jurisdictional functions to the judges. Eventually, the
concept of judicial activism was coined by the Supreme Court in 2006 and
2008.1
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8. Decree No. 2419/1991, Nov. 12, 1991, [27265] B.O. 3.
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As much as our generation could be justifiably dissatisfied with the
current state of the environment, it is worth noting that formal recognition of
the right to a healthy environment at the international level only began a half-
century ago. The history of judicial protection of environmental human rights
worldwide is even more short-lived. It took much longer for sovereign
authorities worldwide to take responsibility and to recognize that the
damages caused by pollution and environmental harm should be vindicated
or compensated. Not until the 1990s did European courts come to recognize
that human rights include environmental rights.?® Historically and even
today, international efforts to protect the environment depend on public
awareness and have been furthered by environmental activism. As it was half
a century ago, today public awareness and activism are the engine for
environmental protection and sustainable development both domestically
and internationally, given the often slow-paced consensual nature of
international law.'* Such awareness raises the value of democracy.
Democratic societies can, at least theoretically, keep the governments
accountable, and the judiciary independent. In the environmental context,
these can be lifesaving functions.

According to Frydman, successful social mobilization in Argentina was
possible because of existing law, governmental institutions, a new Supreme
Court, and the rise of environmental conflicts and Matanza-Riachuelo Basin
degradation. Although almost six million people make up the basin
population, it only took a group of seventeen neighbors, professionals, and
the named petitioner, Beatriz Mendoza, to bring major changes to a
jurisdiction comprised of fourteen municipalities of the Buenos Aires
Province and part of the city of Buenos Aires covering 2,240 square
kilometers.™> The petitioner sued the federal government, the Province of
Buenos Aires, the City of Buenos Aires, and forty-four companies for
collective incidental damage and personal damages resulting from the basin
contamination.®
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Foster & Elam v. Neilson, 27 U.S. 253 (1829).
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16. Frydman, supra note 2, at 77-78.
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In 2016, the Court decided that it had jurisdiction to hear the case and
created the basin authority.!” Ultimately, Congress passed a law on the
Authority for the Matanza Riachuelo Basin (ACUMAR for its Spanish
acronym).!® The basin authority had the power to “regulate, control and
promote industrial activities, the rendering of public services, and any other
activity with the environmental impact on the basin . . . .”*° It also had the
capacity to “intervene administratively in matters of prevention, sanitation,
restoration, and rational use of natural resources.”?° The Court also set three
simultaneous objectives for the basin sanitation program: “improving the
quality of life of the basin’s inhabitants; restoring the basin’s environment in
all its components (water, air, and soil); and preventing damage with a
sufficient and reasonable degree of predictability.”?* To accomplish these
objectives, the Court created a complex network of governmental institutions
and non-governmental organizations, along with a unique monitoring system
and new standards for public information exchange.?? The judicial process
also included recognition of the Federal Trial Court of Quilmes’ jurisdiction
over all matters associated with compliance and collective environmental
damage in the Matanza-Riachuelo basin.?® Frydman describes the
institutional mechanisms and their purposes in her article very well. She also
refers to the accountability of the established institutions, which civil society
demanded and the judiciary secured, and which was necessary to bring about
change. The article teaches various lessons. Some of them are unique for
Argentina, and others relate to many other states.

Observing the lessons of the Matanza-Riachuelo Basin Case from an
educator’s perspective, the leadership, professionalism, and integrity, as well
as the power of civil society, were essential components of its success.

First, the role of individual initiative is important, and the power of one
person to bring about meaningful change is inspirational. Frydman begins
her paper with an introduction of Beatriz Mendoza.?* When the case began,
Beatriz Mendoza had started to work as a social psychologist at the Health
Center in Villa Inflamable, a neighborhood in the municipality of
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22. Frydman, supra note 2, at 70-74.
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Avellaneda, in the Province of Buenos Aires.?® Her name eventually became
legendary in Argentinian Supreme Court jurisprudence because of the
Matanza-Riachuelo Basin case.?® Frydman’s article focuses on the concept
of activism: civic, professional, and judicial. Putting aside shortcomings and
inefficiencies in the execution and implementation of the Court’s decision,
professional activism was just as essential as civic activism. The
Ombudsman’s office played a crucial role in maintaining and channeling
basin-related claims after 2002.2” Supreme Court Justices were proactive in
finding a way to adjudicate the case and creative in developing a complex
network of specialized institutions and a monitoring system. Personal efforts
and the activism of the professionals, as well as of the citizens, cannot be
underestimated. Conversely, when an opportunity is missed, or the
institutions are not efficient because of the human factor, the influence of a
single person, especially on the managerial level, can be devastating to the
purpose, goal, and the process of the action. For example, we have learned
about the turnover in the leadership of ACUMAR: three Presidents
succeeded one another in just eighteen months.?® We have also learned the
Court needed to impose a daily fine on one of the ACUMAR Presidents, and
about the inertia of the Social Participation Commission.?® A lack of good
management, and in some instances a lack of good leadership, slowed down
the transformation processes and decreased their efficiency. A successful
case, apart from integrity and leadership, requires the activism of public and
private actors.

Non-governmental organizations historically have defended human
rights violated by environmental devastation. The power of civil society
should hold the government accountable to increase its efficiency.

As a Ukrainian, | have a full appreciation for civic activism. Ukrainian
civil society was essential to the very existence of the State of Ukraine,
especially during the war with Russia that began with the annexation of the
Crimea peninsula in 2014.%° | can also relate to the Argentinian case, as it
demonstrates transitional changes that Argentina underwent after 1983 when
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(2020).
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Int’l L., Europe Comm.) June 2017, at 3.
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it reestablished its democracy.®* The Matanza-Riachuelo Basin case also
demonstrates the complexities of decentralizing administrative power. Both
the transition to democracy and the decentralization of power depends mainly
on the readiness of society. The experience of Central and Eastern European
countries, in their transition from Soviet rule, demonstrates that both
processes depend on how fast and how well society can reorganize itself in a
free, yet untested, framework. Local authorities and non-governmental
organizations must be capable of identifying the need for change and the
means of implementing that change. The delegation of power must be secure,
otherwise, it will be chaos. The whole idea is that the delegated functions
must be performed more efficiently, and civil participation must be more
accessible and more satisfactory. In the Matanza-Riachuelo Basin case, this
meant the involvement of a wide variety of actors, including both
governmental and non-governmental organizations. It was also important to
establish social participation and access to public information.

In Ukraine, the efforts of Svitlana Kravchenko® and John Bonine3?
provide an exemplar of environmental activism which shaped itself through

31. See generally ARGENTINE DEMOCRACY: THE POLITICS OF INSTITUTIONAL WEAKNESS
(Steven Levitsky & Maria Victoria Murillo eds., 2006).

32. Professor Svitlana Kravchenko (1949 - 2012), Ph.D., LL.D., was a professor at the
School of Law, University of Oregon. She was the Founder and the Director of Oregon’s LL.M.
Program in Environmental and Natural Resources Law. Before moving to Oregon in 2001, Dr.
Kravchenko was a faculty member at L’viv National University in Ukraine for twenty-nine years.
Her academic record lists nearly 200 articles and a dozen books (in English, Ukrainian, and
Russian). She acted as a role model for lawyers and citizen activists throughout Eastern Europe,
the Caucasus, and Central Asia. She was the founder and the president of Environment-People-
Law, the first public interest environmental law firm in Ukraine. She was also the co-founder and
co-director of the Association of Environmental Law of Central and Eastern Europe, and an
elected Regional Governor of the International Council of Environmental Law (ICEL). She served
as a vice chair of the [IUCN Commission of Environmental Law and as an advisor for the Ministry
of Environment and the Parliament of Ukraine. She received the Senior Scholarship Prize from
the International Union for Conservation of Nature (IUCN) Academy of Environmental Law. She
was the longest serving member of the quasi-adjudicatory Compliance Committee of the U.N.
Aarhus Convention in Geneva, Switzerland, and was its elected vice-chair. She also worked as a
“citizen diplomat” in the international negotiation of the Aarhus Public Participation Convention.
Our Team: Svitlana Kravchenko, ENVIRONMENT PEOPLE LAwW, http://epl.org.ua/en/nash-
kolektyv/ (last visited Feb. 3, 2021); Kravchenko & Bonine, supra note 13, at 245.
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Oregon. He is one of the pioneers of environmental law not only in Ukraine, where he serves as a
Chair of the Board of Directors for the Ukrainian public interest environmental law firm
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a non-governmental organization. They are, respectively, Ukrainian and
American educators and law practitioners, who played an essential role in the
introduction of environmental law to post-Soviet-era Ukraine. They were
among the first lawyers to bring environmental law cases to the courts. They
codified the legacy of international and national jurisprudence in
environmental law. In their casebook Human Rights and the Environment:
Cases, Law and Policy, they showed how the courts in Europe, Africa, Asia,
and the Americas have begun to interpret treaties, national constitutions, and
human rights legislation to protect the environment through the recognition
of rights.® But most importantly, with a group of students, they established
the first environmental law non-governmental organization in Ukraine:
Environment-People-Law (EPL).* Back in the 1990s, the post-totalitarian
mentality of the general population was still state-oriented. The inertia that
followed soviet socialist ideology held the majority of people paralyzed.
They continued to expect the fulfillment of public functions and needs
exclusively from the central government; they could not recognize the value
of non-governmental organizations or fully appreciate local self-government
institutions. It took some time for most of the people to understand how
democracy works. Thankfully, people like Professor Kravchenko realized
that the only way to pursue environmental justice in Ukraine was through a
non-governmental organization. There are no other alternatives not only
because governmental bureaucracy and inertia often do not reach the most
vulnerable communities, but also because of corruption.

The problem of corruption arose also in the Matanza-Riachuelo Basin
case.® According to the Earth Island Journal, six presidents of ACUMAR
resigned under suspicion of corruption and because the public lost confidence

Environmental Law Conferences at the University of Oregon. He founded
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https://westernlaw.org (last visited Feb. 3, 2022); PuB. INT. ENV’T L. CONF., http://pielc.org (last
visited Feb. 3, 2022).

34. SVITLANA KRAVCHENKO & JOHN BONINE, HUMAN RIGHTS AND THE ENVIRONMENT:
CASES, LAW, AND PoOLICY (2008).

35. Environment-People-Law (EPL) was the first environmental non-governmental
organization in Ukraine. Kravchenko and a couple of her students founded the organization in
1994. The EPL’s lawyers have worked on 590 cases, provided 4023 consultations, submitted 102
comments on laws, and worked on drafting some of the most significant environmental
legislation. EPL won the first environmental lawsuit in the European Court of Human Rights.
Today, the leader of EPL in Ukraine is Olena Kravchenko, who carries the legacy of her aunt in
the fight for environmental rights and clean environment. ENVIRONMENT PEOPLE LAW,
http://epl.org.ua/en/ (last visited Feb. 3, 2022); see also Our Team: Olena Kravchenko,
ENVIRONMENT PEOPLE LAW, http://epl.org.ua/en/nash-kolektyv/ (last visited Feb. 3, 2022).

36. Frydman, supra note 2, at 77.
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in them.®” The cases of corruption ranged “from conflicts of interest and
misappropriation of public funds to irregularities in the acquisition and public
reporting of environmental data.”® In one case, an environmental legal
adviser within ACUMAR used her position to benefit private
clients.® Ultimately, professionalism and leadership can only effect positive
change if they are accompanied by integrity and dedication to the cause of
justice.

The success of the Matanza-Riachuelo Basin case was possible mainly
because of the common efforts of governmental agencies, the non-
governmental sector, and the judiciary. It was important that the system of
checks and balances was respected. The complexity of environmental crises
and the socio-economic problems of affected populations includes housing,
health care, access to potable water, sewage services, and sanitation, all of
which test the system of overall governance. The voice of the community
must be heard and affected communities must have the opportunity to be a
part of the decision-making process. Opportunities for a community to make
environmental decisions for themselves and the ultimate response to
environmental crisis by the public authorities continue to be the battleground
for U.S. human rights lawyers as well. The problem of community
disenfranchisement in environmental decisions has various predicates.*

In her work, Frydman records the history of a collaborative effort to
solve the Matanza-Riachuelo Basin’s problems and the lessons that can be
learned from this journey. It is predictable that Sabrina Frydman will have a
significant impact on the further development of the case’s legacy. As a hard-
working legal practitioner, activist, and educator, she carries on the legacy of
the fight for human rights and for the restoration of a degraded environment.
She implements her knowledge in her daily work at the site and in the
classroom, passing her experiences along to new generations.
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